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date: 

to: 

from: 

;ubject: 

Internal Revenue Service 
memorandum 

CC: INTL-10 10-94
 
Br1 : RACadenas
 

MAR 2 I 1995 

Stephen M. Ehrlich, Chief Collection Branch CP: IN:D:C:C
 
Office of Assist~nt Commissioner (International)
 

George M. Sellinger, Chief Branch 1 \Eeet COpy A·~·o:ilab1a 
Associate Chief Counsel (Int ernatianal) CC : INTL: :a;---

THIS DOCUMENT INCLUDES STATEMENTS SUBJECT TO ""THE ATTORNEY­
CLIENT PRIVILEGE. THIS DOCUMENT SHOULD NOT BE DISCLOSED 
TO ANYONE OUTSIDE THE IRS, INCLODING THE TAXP~YERS 
INVOLVED, AND ITS USE WITHIN THE IRS SHOULD BE LIMITED TO 
THOSE WITH A NEED TO REVIEW THE DOCUMENT FOR CJSE IN THEIR 
OWN CASES. 

This i.s in response to your memorandum dated ~ovember
 
3D, 1994, concerning the above taxpayer.
 

ISSUE 

The issue presented is whether a sale of a pr=incipal
 
residence i.n the U.S. occurring on May 15, J.987, b~ a
 
nonresident alien may qualify for nrollover" tr €atrment under
 
I.R.C. § 1034, upon the taxpayer's purchase of anot:::her
 
residence in a foreign country within 2 years.
 , 

I 

FACTS 

The taxpayer,...._.. is currently 
, a West A~Duringthe years' in issue
 

he owned and resided in a single family residence Ln the
 
Washin ton area, and 'he worked in a diplomatic posLtion
 

at the__..in Washingtc:m D.C.
 
In as consi~residentalLen (NRA) for
 
income tax purposes, and filed form 1040NR with the= IRS where
 
~ted the gain upon the sale of his U. S. resLdence on_ 
__ and claimed a "rollover" (deferral) ~ 
based on I.R.C. § 1034. Within 2 years of the____ 
sale_ purchased another residen~~ in his bome country 
of~a cost in excess of the sales price oE his 
previous U. S. residence. 

has -maintained sufficient assets in aU. S. bank 
account to satisfy his_income tax liabilityat:..:tributable 
to this issue to the ):RS, -and_ the Collection DivisLon has asked 
whether it should .leVy upon this account. 

PMTA:00015 
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DISCUSSION 

Under the temporary regulations, the taxpayer would not be 

entitled to claim deferral of gain under § 1034, 'fI ith r~ct 

to the gain realized upon the sale of his residenc -e in_ 

Treas. Reg. 1. 897-6T (a) (5) provides as follows: 

(i) purchase of a Foreign principal residence. A 

nonresident alien individual shall not be ent -itled 
~034 on the sale of a principal

to nonrecognition under 
residence when the new principal residence acc:quired is 

not aU. S. real property interest. 

(ii) ***1 A nonresident alien individual who sells his 
is aU. S. real prope=rty interest

principal residence that 
on or before June 6, 1988, shall to the exten1t provided by 

section 1034, not recognize gain upon the sale of the 

principal residence if the new principal residence is a 

U.s. real property interest. [Emphasis suppl=i.ed]. 

Treas. Reg. 1. 897 - 6T (d) provides as follows: 

Effective date. Except as specifically provided in 

the text of the regulations, paragraphs (a) tbrough (c) 

shall be effective for transfers, exchanges al::ld other
J.980. E?aragraph

dispositions occurring after June 18, 
(a) (5) (ii) shall be effective for exchanges o::Jt:" elections 

~988. [T.D. 898,5-4-88.]occurring after June 6, 

Section 1. 897-6T (a) (5) (i) would therefore app::l.y sales- of 
J.980, uoder the

residences by NRAs dating back to June 18, 

general effective date rule in section 1.897-6T(d} - The 
~. 897-6T (a) (5) (ii) (cc::::mcerning

excerpted portion of section
1988 sales), would also apply back to ..:::rune 18,

pre-June 6,
1980, because it is a carve-out that is "specifica:I.ly provided 

in the text of the regulations." 

Despi te the appl ication of the above regulatic::::m to the 

facts of the present case, the taxpayer's represent=ative claims 

that the "retroactive effect" of the above regulation is unfair 

since it purports to impose a rule different than """"hat applied 

at the time of the sale of the taxpayer's residence: and when 

his _ return was prepared and filed. 

1The first part of this prOV1S1.0n concerns procedural . 

rules (not applicable in this case) concerning ~s who wish 

to claim §1034 treatment for sales of U.s. resider:lces after 

June 6, 1988. 
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We be1ieve that Treas. Reg. 1.897-6T (a) (5) (iJ is properly 

applied to the circumstances of this case, and rec~mmend that 

the taxpayer's argument regarding retroactivity be rej ected. 

It was some seven years before the sale of the taJC:::Payer's 

residence that the Foreign Investment in Real Prop-erty Tax Act 

Since 1980, nonresident aliens 
of 19802 (FIRPTA) was enacted. 

with real property investments in the u.s. were ma<ie aware 

of the fact that all such hol.dings may be subject "'to U. S. 

income tax. 

FIRPTA added Code section 897 (e) (1) which sta "'tes that 

II [al ny nonrecognition provision shal.l apply for pu~poses of
exchange of 

this section to a transaction only in a case of an 

Property Interest for an inte~est the sale 
a United states Real 

of which would be subj ect to taxation under this C~apter." 

(e) (2) of the statute authorizes the Secretary to
Subsec.tion
issue regu~ations in this regard. 

the deferral/rollove::r regime of
Therefore, the fact that

the te-porary regulat.::ions to an 
§ 1034 was limited by U.S.I.R.C.


NRA's re-investment in a principal residence that .::is a
 

should not have comE! as a
real property interest (USRPI) 

and tax pract i tioners. The
surprise to foreign investors 

issues of tax-free exchanges and reorganizations uI::'lder FIRPTA 

were the subj ect of considerable public debate in the
up to


international tax arena, during the period leading 
1988.


the enactment of the Temporary Regu1ations on May ~, 

It may be argued that the taxpayer's argument 
§ 1034

statute in

rollover treatment in this case is aandated by the
of retroactivity is flawed because the denial of I _R.C. 

give credence to the taxpayer's
force since 1980. Even if we in this
retroactivity argument, it should not: be sustained 

Federal court decisions have discussed the standards
case.
applicable to similar regulat ions that have been aQplied 

See Gehl Co. v. Commissioner, 795 E'.2d 1324,
retroactively. 1984-667;
1332 n.9 (7th Cir. 1986), affg. in part T.C. Memo. 

972, 9-84

Anderson. Clayton & Co. v. United States, 562 F.2d
 

the retroactive applic=ation of an 
(5th Cir. 1977). Generally,
 

income tax regulation has been reviewed for an abuS3e of

CornmisS3ioner,

discret ion. Automobile Club of Michigan v. 
The retroactive applicat=ion of 

353 U.S. 180, 184 (1957). 

Treas. Reg. 1.897-6T in this case is not an abuse c=>f discretion 

because it accomplishes a result clearly embodied Ln the 

as set forth in Code section 897 (e) (1) .

Congressional mandate
 

2p .L. 96-499, 1980-2 <:.B. 509. 
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Since the deficiency in tax has been assessee-. against the 
is in a procedural st....atus that

taxpayer for _ this case 
justifies prompt collection action by the Service, wfthout 

further need to review this matter. It is our uniflerstanding 

that your inquiry was prompted by correspondence a...nd telephone 

calls from the taxpayer's representative requestin....g an 

administrative review of this matter, prior to col lection or 

payment. 

The taxpayer has foregone his best prepayment judicial 

remedy by not responding to the Statutory Notice 0 f Deficiency 

b~ filing a petition in Ta x Court.
(I.R.C. § 6212) and 
After payment of the _deficiency, the taxpayer may 

nonetheless file a claim for refund with the IRS, and if
Distric t Court

denied, he may bring an action in the U.S. 

or the U. S. Court of Federal Claims where these is sues may 

again be raised3 
• 

Please contact Rick Cadenas at 874-1490 if yo u wish to 

discuss this matter. 

In the event this matter is raised in a claLm for refund
3 

71.-494,context, you may wish to review Rev. Rul. 

1972-2 C.B. 311 (which has to date not been revoked) that 

contains the following language contrary to the cited temporary
requirements

regulations: "Section 1034 of the Code imposes no 

as to citizenship, residency or location of the ne~ residence. " 

We may distinguish that ruling on the basis that i 'C:s holding 

only to resident aliens I as oE;>posed to
applied I. R. C. §l034
nonresident aliens which is the status of th~ taxpayer in this 

case. 
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